IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : CVIL ACTI ON
V.

FOAMEX | NTERNATI ONAL, :

INC., et al. : No. 00-2356

MEMORANDUM AND ORDER

J. M KELLY, J. JULY 23, 2001
Presently before the Court is a Mdtion to Conpel Plaintiff’s
Producti on of Docunents and a Mdtion In Limne to Preclude
Plaintiff’s Presentation of Evidence Related to All eged Damage
Cat egories Never Enunerated By Plaintiff, both of which were
filed by the Defendants, Foanmex International, Inc., Foanex L.P.
Foanex Carpet Cushion, Inc., Trace International Holdings, Inc.,
Ceneral Felt Industries, Inc., GFl-Foanex and Marshall S. Cogan
(collectively referred to as the “Defendants”). In this case,
the Plaintiff, Charles D. Stein (“Stein”), filed suit against the
Def endants, alleging, anong other things, violations of several
federal environnmental statutes. The Defendants assert that,
t hr oughout di scovery, Stein has not produced requested docunents
and has not sufficiently set forth the damages sought in his
Conplaint. They have therefore filed the instant Mtions. The
Court held extensive argunent on these Mtions and all owed the
parties to present relevant evidence. For the follow ng reasons,

those Motions are granted in part and denied in part.



. DI SCUSSI ON

A. Def endants’ Mdtion to Conpel Plaintiff’'s Production of

Docunents and for Sanctions (Doc. No. 38)

1. Backgr ound

Stein is the owner of a twenty-two acre industrial property
| ocated in Philadel phia. The Defendants or their predecessors
had | eased that property fromStein for forty years. As part of
their operations, the Defendants installed several underground
storage tanks on the property. Stein alleges that, at sone tine
in 1996 while the Defendants were occupying his property, it
becane contam nated with environnental pollutants. Stein filed
hi s Conpl ai nt agai nst the Defendants, alleging, anong other state
| aw cl ai ns, violations of several federal environnental statutes.
Stein seeks conpensation for the damages all egedly caused to his
property, as well as his investigative, renedial and | egal fees.

On Novenber 30, 2000, Stein submtted the Expert Report of
Gary Brown (“Brown”), his only expert. On February 28, 2001, the
day expert discovery was supposed to close, Defendants deposed
Brown. During that deposition, the Defendants questioned Brown
about his involvenent in simlar environnmental cases. The
Def endants specifically inquired about five of Brown’ s previous
cases. The Defendants al so inquired about a reference in a
January 30, 2001 invoice, which indicated that Brown had prepared

a menorandum for Stein on Decenber 31, 2000. At the deposition,



t he Def endants requested a copy of that nenorandum Counsel for
t he Def endants asserts that she al so requested copies of
docunents relating to Brown’s work as an expert on ot her,
unrel ated environnental cases.

On March 1, 2001, the Defendants sent a letter to Stein's
counsel requesting production of the Decenber 31, 2000
menor andum  Stein responded that Brown could not |ocate it and
stated that it did not exist. On May 2, 2001, the Defendants
sent another letter to Stein seeking production of the
menorandum This letter also explicitly sought discovery of any
docunents relating to Brown’ s invol venent in previous
environnental cases. Stein did not respond to that letter or
make the requested production. The Defendants sent two
additional letters to Stein and |eft one voice mail nessage at
the office of Stein’s counsel, each of which sought production of
t he af orenenti oned docunents and infornmed Stein that, if he did
not conply, they would have to file a notion to conpe
production. Stein failed to respond or object to the requested
di scovery in any way. On June 7, 2001, the Defendants filed this
Motion to Conpel Production.

After the Defendants filed this Mdtion, Stein produced nost
of the requested docunents. Stein has not, however, produced the

Decenmber 31, 2000 nenorandum because he clains it does not



exist.! Moreover, Stein's production of certain docunents
relating to Brown’s previous environnental cases appears

i nconpl ete; the Defendants allege that tables and figures are

m ssing from docunents supplied by Stein pertaining to Brown’s

i nvol venent in prior cases. Stein also has failed to state
unequi vocal |y that he has produced all of Brown’s prior

testi nony, depositions, and associ ated expert reports in simlar

envi ronnment al cases. ?

! The Court takes no position on whether this nmenorandum
does exist. The Court notes, however, that, during the hearing
on this matter, Brown offered at |east two conflicting
explanations for his inability to produce it. First, he stated
t hat someone had begun wor ki ng on the nmenorandum on Decenber 31
but later deleted it after it becane unnecessary. Later, when
confronted with the fact that Decenber 31 fell on a Sunday in
2000, Brown conceded that no one worked on the nmenorandum t hat
day, but suggested that the invoice reflected work done during
t he precedi ng week.

2 |Indeed, it appears that he has not produced all such
docunents. At the hearing on this matter, Brown admtted that he
had neither nentioned nor produced many docunents from at | east
one unrel ated environnental case because they were

“confidential.” Tr. of H’'g at 41-14. This position is
interesting, given Brown’s frequent refusal to answer non-
techni cal questions because he is not a lawer. 1d. at 50-6. It

i s unclear exactly how many such docunents or cases exist. To
his credit, Stein’s counsel did not argue that these docunents
are confidential. Although Brown stated that he had been advi sed
t hat these docunents were confidential, the Court will assune
that the attorneys in the unrel ated case, not the instant one,
did so. 1In any event, inits Oder resolving this Mtion, the
Court will order Stein to produce those docunents as well.
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2. St andard of Revi ew

Pursuant to Federal Rule of Cvil Procedure 26, “[p]arties
may obtain discovery regarding any matter, not privileged, which
is relevant to the claimor defense of any party. . . . Relevant
i nformati on need not be adm ssible at the trial if the discovery
appears reasonably calculated to the discovery of adm ssible
evidence.” Fed. R CGv. P. 26(b)(1). Moreover, Rule 26 requires
parties to disclose a “listing of any other cases in which the
W tness [expert] has testified as an expert at trial or by
deposition within the proceeding four years.” [d. (a)(2)(B)
Parties have a duty to supplenent that disclosure. |1d.
(a)(2)(O, (e)(1l). Failure to nmake these disclosures can subject
parties to sanctions pursuant to Federal Rule of Civil Procedure
37. Fed. R Cv. P. 37(c)(1).

“The di scovery rules are based on the assunption that
voluntary conpliance by the parties is to be expected.”

Transportes Aereos De Angola v. Ronair, Inc., 104 F.R D. 482, 498

(D. Del. 1985). Under Rule 37, however, if a party served with a
di scovery request fails to respond or to answer conpletely, the
di scovering party may nove for a court order conpelling an

answer. Fed. R CGv. P. 37(a); Swope v. National Presto |ndus.,

Inc., Cv. A No. 89-2731, 1990 W 149203, at *1 (E. D. Pa.
Cctober 3, 1990). Rule 37 states that:

If the notion is granted or if the disclosure or
requested discovery is provided after the notion
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was filed, the court shall, after affording an

opportunity to be heard, require the party .

whose conduct necessitated the notion or the . .

attorney advi sing such conduct or both of themto

pay to the noving party the reasonabl e expenses

incurred in maki ng the notion, including

attorney’ s fees.
Fed. R Cv. P. 37(a)(4)(A). Nevertheless, those sanctions are
i nappropriate if the novant failed to make a good faith effort to
obtain the discovery or if the nondisclosure was substantially
justified. 1d. The decision to order a party to pay another’s
costs “is a matter entrusted to the sound discretion of the

district court.” Marcarelli v. Delaware County Menorial Hosp.,

Inc., Gv. A No. 86-1630, 1987 W. 15213, at *2 (E.D. Pa. July

30, 1987).

3. Di scussi on

Because Stein’ s bel ated production has been i nconpl ete, and
because Stein has never argued that the requested docunents are
undi scoverable, the Court will order himto produce the remainder
of the unproduced docunents. The question therefore becones
whet her Stein should pay to the Defendants’ their reasonable
costs incurred in nmaking this Mition. The Court finds that he
shoul d.

Al t hough Stein has produced the great majority of the
request ed docunents, he did so only after the Defendants fil ed

the instant Motion to Conpel. Under the clear |anguage of Rule



37, the Court can order Stein to pay the reasonable costs
associated with the filing of that Mtion, including attorney’s
fees. See Fed. R Cv. P. 37(a)(4)(A. It is evident based on
the record in this case that the Defendants nade a good faith
effort to secure the production of these docunents before seeking
judicial intervention in the discovery process. The record is
equally clear that Stein was not substantially justified in
waiting until after this Mdtion was filed to produce these
docunents. The Court afforded Stein anple opportunity to explain
his failure to produce the requested docunents. Hi s explanations
are unsatisfactory. Stein’ s argunent that the Mtion to Conpel
is insufficient under Local Rule of Cvil Procedure 26.1(b) Iacks
any nerit.® Although Stein argues that the Defendants cannot
obtain fees for a notion to conpel nonexistent docunents, nanely
t he Decenber 31, 2000 nenorandum he ignores the nyriad other
docunents, which do exist, that Stein did not produce until after
the filing of this Mdtion to Conpel. Nor does the fact that the
Def endants’ di scovery requests were contained in letters, rather
than formal requests for production of docunents, excuse the

nonproducti on of the requested docunents; Federal Rule of Cvil

3 E.D. Pa. R Cv. P. 26.1(b) requires only that “[e]very
notion [related to discovery] shall identify and set forth
verbatim the relevant parts of the . . . request. . . .” The

Def endants’ Motion to Conpel clearly sets out, verbatim the
requests that it served on Stein before filing this Mtion, as
they are in fact attached as exhibits to the Mtion.
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Procedure 34(b) requires only that “the request shall set forth,
either by individual itemor by category, the itens to be

i nspected, and descri be each with reasonable particularity.”
Fed. R Cv. P. 34(b).

Stein"s only neritorious argunent was that the discovery
requests may have been filed after the cl ose of discovery. This
argunent was never asserted until the hearing of this matter.
Furthernore, the record does not clearly support Stein’s
argunent; counsel for the Defendants asserted that she requested
t hese docunents after Stein’s initial deposition, and counsel for
Stein discussed only matters that occurred during the deposition.
See Tr. of Hr'g at 163-21. Moreover, counsel for Stein could
have made the filing of the instant Mtion unnecessary by | odgi ng
that defense at an earlier tine, rather than waiting for the
Defendants to file their Mtion. Accordingly, the Court wll
grant the Defendants’ Mdtion to Conpel and will order Stein to

pay their reasonable expenses in filing the Mtion.

B. Def endants’ Mdtion to Preclude Plaintiff’'s Presentation of

Evi dence Rel ated to Damage Cateqgories Never Enunerated by

Pl aintiff (Doc. No. 30)

1. Backqgr ound

Stein’s Conplaint alleges that he has incurred nany types of

damages. For exanple, Stein seeks recovery for his already



incurred | egal, investigative and renedial fees, as well as a
decl aratory judgnent stating that he is entitled to recover those
fees in the future. The Defendants do not seek to preclude Stein
frompresenting evidence of these damages, as he has apparently
enunerated themto the Defendants’ satisfaction.

The Defendants do, however, object to the production of
evidence relating to Stein’s other all eged damages.
Specifically, Stein also seeks recovery of damages in the
follow ng categories: (1) dimnution of fair market rental or
sal e value of his property; (2) stigma damages; (3) |oss of use;
and (4) lost opportunity costs. |In order to ascertain the val ue
of these particul ar danages, the Defendants served severa
interrogatories and requests on Stein. Specifically, the
Defendants’ Interrogatory No. 14 asked Stein to “[s]et forth in
detail the anount of any costs or damages you seek to recover

from Def endant s. Simlarly, Defendants’ Docunent Request
No. 16 asked Stein to produce “[a]ll docunents reflecting or
referring to the costs or damages referred to in plaintiff’s
response to Interrogatory No. 14.” 1In his Cctober 31, 2000
response to the Defendants’ Interrogatory No. 14, Stein indicated
that, because his investigation of his own damages was ongoi ng,
“his answer to this Interrogatory will be supplenmented as his

i nvestigation progresses and nore fully detailed in his experts’

report.” Stein produced docunents detailing his |egal and



investigative fees only.*

On January 12, 2001, the Defendants sent Stein a letter
asking himto suppl enent his disclosures and responses to
interrogatories to include information regardi ng the conputation
of his damages. Stein did not supplenent his responses before
the January 16 deposition of Stein. At that deposition, Stein
stated that he woul d supplenent his response to interrogatories
and requests to include information relating to his damages.

When di scovery cl osed, the Defendants were still occupying
Stein’s property. Pursuant to their |ease agreenent, the
Def endants did not |eave the property until April 13, 2001.

Al t hough the Defendants were entitled to remain on the property
until the expiration of their |ease, Stein believes this fact
inpaired his ability to properly conduct discovery.

On February 20, 2001, the Defendants sent a letter to Stein
asking himto produce evidence relating to his cal cul ati on of
damages. On February 27, at the second day of Stein’s
deposition, Stein did not produce any further docunents. Counsel
for Stein then asserted that they were seeking a declaratory

judgnent not only for Stein’s future investigative and renedi al

4 Stein also produced a 1989 appraisal of his property.
Even assum ng the 1989 apprai sal represented an accurate
val uation of the property in an uncontam nated state, the
apprai sal would not reflect the loss in value of his property
unless it were acconpanied by a simlar appraisal of the property
after the alleged contam nation. Stein did not produce such an
appr ai sal .

10



fees, but also for the dimnution in value of the property.
Stein's Pretrial Menorandum did not enunerate his all eged danages

other than listing his |legal and investigative fees.

2. St andard of Revi ew

Federal Rule of G vil Procedure 26 requires that parties
must provide adverse parties with “a conputation of any category
of damages clained by the disclosing party, making available for
i nspection and copying as under Rule 34 the docunents or other
evidentiary material, not privileged or protected from
di scl osure, on which such conputation is based, including
materials bearing on the nature and extent of injuries suffered.

. Fed. R Cv. P. 26(a)(1l)(c); see also ED. Pa. R Cv. P.
16.1(c)(3) (“Unless the [court] otherwi se directs, the pretrial
menor andum of each party shall contain . . . [a] list of every
itemof nonetary damages clainmed. . . .”). Rule 26 also requires
that parties “supplenent and correct” initial disclosures and
responses to interrogatories “if the party learns that in sone
material respect the information disclosed is inconplete or
incorrect and if the additional or corrective information has not
ot herwi se been made known to the other parties during the
di scovery process or in witing.” Fed. R Gv. P. 26(e)(1),
(e)(2). Pursuant to Federal Rule of Civil Procedure 37, “[a]

party that w thout substantial justification fails to disclose
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information required by Rule 26(a) or 26(e)(1), or to anend a
prior response to discovery as required by Rule 26(e)(2), is not,
unl ess such failure is harmess, permtted to use as evi dence at
atrial, at a hearing, or on a notion any witness or information
not so disclosed.” Fed. R Cv. P. 37(c)(1). Rule 37 also
enpowers a court to inpose other appropriate sanctions instead,

i ncl udi ng “paynent of reasonabl e expenses, including attorney’s
fees, caused by the failure” to nake the required disclosure.

Id.

3. Di scussi on

In this case, Stein offers two reasons why he did not
enunerate these categories of his alleged damages. First, Stein
argues that he could not do so because discovery cl osed before
the Defendants’ |ease expired. As a result, the Defendants did
not vacate Stein’s property until after the close of discovery.
Stein believes that this fact nmade it inpossible for himto
properly conpl ete discovery. For exanple, Stein argues that his
| oss of use, loss of incone and | ost opportunity damages coul d
not be ascertained until after the Defendants vacated the
property, giving Stein a chance to sell or rent the property.
This argunment is unpersuasive; if Stein had truly been inpaired
in his ability to conduct discovery, the proper course of action

for himwould have been to petition the Court for an order
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conpel l'ing di scovery or extending di scovery beyond term nation of
t he Defendants’ | ease.

Second, Stein argues that he did not have to enunerate his
damages because he is seeking a declaratory judgnent under the
Decl aratory Judgnment Act, 22 U S.C. 8§ 2201-22022 (1994). 1In
ot her words, Stein seeks a judicial declaration that the
Def endants contam nated his property and that, accordingly, he is
entitled to collect these types of danmages. Based on that
judgnent, Stein would ostensibly return to the Court to collect
the remai nder of his danages once they accrue and becone
quanti fi abl e.

Stein argues that he is entitled to a declaratory judgnment
because the damages to his property have yet to accrue and becone
quantifiable. The Court disagrees. The decision whether to
entertain a suit for declaratory relief is in the sound

di scretion of the Court. WIton v. Seven Falls Co., 515 U S

277, 288 (1995). The Court finds that, based on the facts of
this case, it would not be appropriate to do so. Although Stein
has yet to sell his property, he concedes that the contam nation
occurred at sone point in 1996. Thus, the damage to his property
al ready occurred, irrespective of whether he ever tries to sell
it. Mreover, to allow Stein a second trial on his purportedly
future damages could enable himto play the market, bringing suit

when the real estate market softens, in an attenpt to naxim ze
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hi s damages. The Court simlarly finds that, although his
damages cannot be known w th exacting precision, expert wtnesses
trained in the environmental and real estate fields would be able
to quantify them and indeed regularly performsuch a function.
Accordingly, the Court finds that this case is not an appropriate
one for declaratory a declaratory judgnent.

Al t hough the Court disagrees with Stein’s argunent that he
is entitled to a declaratory judgnent, the Court finds that he
held that belief in good faith, not nerely in an attenpt to avoid
the preclusion of this evidence at trial. Inportantly, Stein’s
counsel made this argunent at Stein’ s deposition, well before the
Defendants filed the instant Motion.®> The Court retains
discretion in crafting a renedy for violation of this Rule.

Gven Stein's good faith belief in his albeit erroneous argunent,

the Court will not preclude himfrompresenting this evidence at

®> The Defendants apparently believe that this argument was
di si ngenuous because Stein’s Conplaint only sought a declaratory
judgnment with regard to Stein’s future costs, not the dimnution
in the value of his property. Wile that is a correct
characterization of the Conplaint, that fact would not
necessarily have precluded Stein from seeking such relief from
the Court in an appropriate case. Federal Rule of G vil
Procedure 57 provides that “[t] he procedure for obtaining a
declaratory judgnent . . . shall be in accordance with these
rules. . . .” Fed. R Cv. P. 57. The fact that Stein's
Conplaint did not ask for a declaratory judgnment with regards to
all of his future damages is therefore not dispositive, as “every
final judgnent shall grant the relief to which the party in whose
favor it is rendered is entitled, even if the party has not
demanded such relief in the party’'s pleadings.” Fed. R Gv. P.
54(c).
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trial. The Court will therefore allow himadditional time to
engage an expert witness that will enunerate these damages
sufficiently. |If Stein fails to do so, the Court will not
hesitate to preclude himfrompresenting that evidence, and to

i npose ot her appropriate sanctions as well. The Court wll also
all ow the Defendants additional tine to counter that evidence,

and all ow both sides to depose their opponents’ expert w tnesses.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : ClVIL ACTI ON

V.
FQAMEX | NTERNATI ONAL, :
INC., et al. : No. 00-2356

ORDER

AND NOW this 23rd day of July, 2001, in consideration of
the Motion to Conpel Plaintiff’s Production of Docunents (Doc.
No. 38) filed by the Defendants, Foanex International, Inc.,
Foanex L.P., Foanmex Carpet Cushion, Inc., Trace International
Hol dings, Inc., Ceneral Felt Industries, Inc., CFl-Foanex and
Marshall S. Cogan (collectively referred to as the “Defendants”),
the Response of the Plaintiff, Charles D. Stein (“Stein”), and
the Reply thereto, the Defendants Mdtion to Preclude Plaintiff’s
Presentati on of Evidence Related to Danmage Categories Never
Enunerated by Plaintiff (Doc. No. 30), Stein’'s Response and the
Defendants’ Reply thereto, as well as extensive oral argunent and
presentation of evidence on these Mtions during a hearing held
on July 18, 2001, it is ORDERED that:
1. The Defendants’ Motion to Conpel Plaintiff’s Production of

Docurents i s GRANTED.
A Plaintiff is DIRECTED to produce, within twenty (20)

days of the date of this Oder: (1) all documents

requested by the Defendants in paragraph one of their



Motion to Conpel; (2) all documents related to the
matter between Ludwig’'s Village and ExxonMobil e, on
which Stein's expert admtted working; (3) the

menor andum sought i n paragraph 2 of the Defendants’
Motion to Conpel or, alternatively, produce affidavits
fromStein s counsel and Stein’s expert stating the
nmeasures taken to | ocate that nenorandum and assuri ng
the Defendants that it does not exist; and (4) an
affidavit from Stein’ s expert stating concl usively
whet her Stein’s expert has worked on other purportedly
confidential cases that are simlar to this matter and,
if he has, produce all docunents produced by that
expert on any and all such cases. Failure to conply
wth this Order may subject Stein to sanctions,

i ncluding dismssal of this suit.

Plaintiff is DIRECTED to pay the Defendants’ reasonable
expenses incurred in making this Mtion, including
their attorney’s fees. The Defendants shall, no later
than fourteen (14) days after this Order, file an
affidavit of attorney’s fees and expenses that were
reasonably incurred in the prosecution of this Mtion
to Conpel. Stein may respond to that affidavit no

| ater than fourteen (14) days after it is filed.

The Defendants’ Mdtion to Preclude Plaintiff’s Presentation



of Evidence Related to Danmage Categories Never Enunerated By

Plaintiff is DENIED w t hout prejudice.

A

No |ater than forty-five (45) days after the date of
this Oder, Stein shall serve the Defendants with an
expert report, and all docunents in support, that
explicitly enunerates all of his danage categories.
Failure to do so will result in the preclusion of his
ability to present evidence concerning those damages at
trial, as well as other possible sanctions permtted
under the Federal Rules of Cvil Procedure. No |ater
than sixty (60) days after Stein produces his expert
report, the Defendants shall file an answering expert
report and shall conclude all factual discovery
necessary to address issues newy raised by Stein’s
expert report. No later than thirty (30) days after
the Defendants file their answering expert report, the
parties shall discover each other’s experts.

Stein shall file his pretrial nmenorandum on or before
Novenber 26, 2001. The Defendants shall file their

pretrial menorandum on or before Decenber 10, 2001



This case will be placed in the trial pool on January
2, 2002, and a pretrial conference will be held on the

day the case is called to trial

BY THE COURT:

JAMES M@ RR KELLY, J.



